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Nicholas Aroney 

CONSTITUENT POWER AND THE CONSTITUENT STATES:  

TOWARDS A THEORY OF THE AMENDMENT OF FEDERAL CONSTITUTIONS 

I. INTRODUCTION 

omparative law grapples with formidable methodological prob-

lems. These problems make it difficult to formulate richly de-

tailed general theories that have broad explanatory power across 

the diverse array of legal systems that exist in the world1. In the field of 

comparative federalism, the successful formulation of comparative theories 

is especially challenging due to the context-dependent nature of the negoti-

ated compromises that ordinarily underlie the formation of a federal consti-

tution2. Because federal bargains are a function of the unique conditions of 

each country, comparison between federations is difficult and a general ex-

planatory theory is elusive. 

Helpful comparative studies of the formation and amendment of consti-

tutions have been undertaken3. However, the criteria used in such studies do 

little to illuminate the specific issues that arise in federal systems. This is 

partly because the criteria used in such analyses, although ostensibly generic 

to all constitutions, presuppose the unitary state to be the archetypical case 

and the federation to be nothing more than a particular kind of state organi-

sation. This gives rise to a set of analytical criteria that are not well-suited to 

drawing out the special issues that arise when the formation and amendment 

of federal constitutions is being considered.  

Thus, in most studies of constitutional change the subject matter is ana-

lysed in terms of a series of questions: How difficult is it to change a consti-

tution? By what mechanisms can it occur? How frequently does it occur? 

Which political actors are able to secure it? Is the process democratic? How 

much of it occurs through judicial interpretation? Can it occur through in-

formal or extra-legal means? In these studies, the particular features of each 

constitutional system, such as whether it is federal or unitary, presidential or 

parliamentary, written or unwritten, are recognised as relevant, but are not 

 
1 See, e.g., the radical critique of comparative law in P. LEGRAND, « The Same and the 

Different », in P. LEGRAND & R. MUNDAY (dir.), Comparative Legal Studies: Traditions 

and Transitions, Cambridge, Cambrige University Press, 2003. 

2  V.C. JACKSON, Constitutional Engagement in a Transnational Era, Oxford, Oxford 

University Press, 2010, p. 228-230. 

3 E.g. S. LEVINSON, Responding to Imperfection: The Theory and Practice of Constitutional 

Amendment, Princeton, Princeton University Press, 1995; M. ANDENAS, The Creation and 

Amendment of Constitutional Norms, London, BIICL, 2000; C. FUSARO & D. OLIVER (dir.), 

How Constitutions Change: A Comparative Study, Oxford, Hart Pub., 2011; X. CONTIADES 

& A. FOTIADOU, Engineering Constitutional Change: A Comparative Perspective on 

Europe, Canada and the USA, London, Routledge, 2013. 
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the focus of attention. Rather, what tends to be of special interest is whether, 

as consequence of various factors, change in a particular constitutional sys-

tem is relatively frequent or infrequent, incremental or episodic, elitist or 

popular, formal or informal, legal or extra-legal, and so on. As a conse-

quence, while many studies of constitutional change recognise that federal-

ism poses unique issues4, only a few grapple closely with the exact reasons 

why this is so5. Rather, the terms in which constitutional change is analysed 

are usually generic to the study of constitutional change generally6.  

Why are federations different? While in a unitary state questions about 

constitutional change may focus, for example, on the evolution of the politi-

cal relationship between the government and the people, in a federation 

there is also the question of the constitutional relationship between the fed-

eration and the states to be reckoned with. Instead of one government and 

one people to be considered, in a federation there are at least two sets of 

governments and two sets of people. As a consequence, as Olivier Beaud 

has argued, federations cannot adequately be understood by recourse to the 

state-centred concepts of modern public law; they need to be understood in 

their own terms7. Constitutional change within federal systems can certainly 

be analysed in terms of concepts such as rigidity and flexibility, formality 

and informality, and so on, but these issues are generic to all constitutional 

orders. The specific problem that federalism raises concerns a different 

question, the question of the constitutive relationship between polity and 

polities. 

In many studies of constitutional change this special question of the re-

lationship between the federal polity and the constituent polities is analysed 

in terms derived from the study of unitary states. Thus, it is often observed, 

following the lead of James Bryce and Albert Venn Dicey8, that federal con-

stitutions are necessarily rigid, as opposed to flexible, in order to ensure that 

 
4  E.g., C. FUSARO & D. Oliver, « Towards a Theory of Constitutional Change », in 

D. OLIVER & C. FUSARO (dir.), How Constitutions Change, op. cit., p. 409; X. CONTIADES 

& A. FOTIADOU, « Models of constitutional change », in 

X. CONTIADES & A. FOTIADOU (dir.), Engineering Constitutional Change, op. cit., p. 427.  

5  Three important exceptions are J. KINCAID & G.A. TARR (dir.), Constitutional origins, 

structure, and change in federal countries, Montreal, Queen’s University Press, 2005; 

T.O. HUEGLIN & A. FENNA, Comparative federalism: A systematic inquiry, Peterborough, 

Broadview Press, 2006, ch. 9; A. BENZ & F. KNÜPLING (dir.), Changing Federal 

Constitutions: Lessons from International Comparison, Toronto, Barbara Budrich Publish-

ers, 2012. 

6 In addition to the sources cited above, see e.g., R. DIXON, « Constitutional Amendment 

Rules: A Comparative Perspective », in T. GINSBURG & R. DIXON (dir.), Comparative 

constitutional law, Cheltenham, Edward Elgar Pub., 2011; and compare J.T. LEVY, « The 

Constitutional Entrenchment of Federalism », in J.E. FLEMING & J.T. LEVY (dir.), 

Federalism and Subsidiarity, New York, NYU Press, 2014.  

7 O. BEAUD, Théorie de la Fédération, Paris, PUF, 2009.  

8  J. BRYCE, « Flexible and Rigid Constitutions », in J. BRYCE, Studies in History and 

Jurisprudence, New York, Oxford University Press, 1901, p. 200-205; A.V. DICEY, 

Introduction to the Study of the Law of the Constitution, London, Macmillan, 3rd ed., 1889, 

p. 134-135.  
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the distribution of powers between the federation and the states cannot be 

altered by either the federation or the states acting unilaterally9. Recognising 

the significance of rigidity in federal constitutions is an important insight. 

Federations tend, indeed, to be more difficult to amend than the constitu-

tions of unitary states10. However, focussing only on this point distracts at-

tention from the equally important question of precisely how and exactly 

why constitutional rigidity is secured in federations. For constitutional rigid-

ity can be secured in many different ways, such as by requiring special ma-

jorities for the passage of constitutional amendments or by referring pro-

posed constitutional changes to the people in a referendum. But these mech-

anisms, common to both federal and unitary constitutions alike, are not of 

themselves distinctly federal in character. They may be used in federations 

to contribute to the rigidity of the constitution, but the amendment clauses of 

federal constitutions typically prescribe special procedures that not only se-

cure rigidity, but are themselves characteristically federal in structure and 

design. For example, if special majorities are required for constitutional 

amendment in federations, they usually involve special majorities of a bi-

cameral federal legislature, the second chamber of which consists of repre-

sentatives of the constituent states; or if a referendum is required, it is a ref-

erendum of both the people of the federation as a whole and the peoples of 

the constituent states. Constitutional rigidity is thus secured through charac-

teristically federal procedures and mechanisms, the amendment clause of 

each federal constitution expressing a particular understanding of the exact 

nature of the constitutional relationship between the federation and its con-

stituent states.  

This article offers an account of constitutional amendment within feder-

ations that focusses on this underlying question of the relationship between 

the federation and its constituent states. Its starting point is the proposition 

that we cannot begin to understand constitutional change within federal sys-

tems without grappling with the fact that a federation is a polity composed 

of polities. The further premise of the article is that amendment clauses are 

closely related to, although not simply identical with, the constituent power 

underlying a constitution. It is argued that mechanisms of constitutional 

change within federal systems are best understood when related to the con-

stitutive power upon which each federation is founded, and continues to op-

erate. In federal systems, however, the location of constituent power is 

 
9  E.g., K.C. WHEARE, Federal Government, New York, Oxford University Press, 1947, 

p. 57-60, p. 222-229; G. SAWER, Modern federalism, Carlton, Pitman, 1976, p. 1; and more 

recently: R. GAVISON, « What Belongs in a Constitution? », Constitutional Political 

Economy 13, 2002, p. 91-92; R.L. WATTS, Comparing Federal Systems, Montreal, McGill-

Queen’s University Press, 2008, p. 161-5; M.M. FEELEY & E.L. RUBIN, Federalism: 

Political Identity and Tragic Compromise, 2009, p. 16, p. 20-21; and see A. BENZ, 

« Balancing Rigidity and Flexibility: Constitutional Dynamics in Federal Systems », West 

European Politics 36, 2013.  

10 D.S. LUTZ, « Toward a Theory of Constitutional Amendment », in S. LEVINSON (dir.), 

Responding to Imperfection: The Theory and Practice of Constitutional Amendment, 

op. cit., p. 261 (index of difficulty showing that of the most difficult to amend constitutions 

almost all were federations). 
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complicated by the existence of two sets of polities. Where in a federal sys-

tem is constituent power located? Is it in the federation as a whole, the com-

ponent states, or somehow both? This is both a theoretical and an empirical 

question. However, if close attention is given to the way in which constitu-

tive power is effectively located and organised at the critical moment when 

a federal constitution is brought into being, it is possible to identify certain 

systemic consequences for the design of its formal amendment procedures. 

This, it is suggested, is because the exact way in which effective constitutive 

power is configured operates as a kind of presupposition in constitutional 

reasoning, as well as a locus of political power, which tends to have a sys-

temic effect on the way in which constituted power is distributed within the 

resulting federal system. For, if a federation comes into being through an 

aggregation of previously independent states, there is reason to expect that 

many of the structural features of the federation will be in some important 

respects different from those of a federation that comes into being through a 

devolution of power within an originally unitary state. The way in which 

constituent power underlying the federation is configured is significantly 

different in these two cases, and given the close relationship between the 

power to make a constitution and the power to change a constitution, there 

is good reason to expect that the amendment procedure will reflect the ag-

gregative or devolutionary origin of the constitution. By approaching the 

question of constitutional change in this way, the uniquely context-

dependent nature of the bargains that underlie the formation of federal con-

stitutions can be assimilated, it is argued, into a theory that offers a general-

ised explanation of the amendment of federal constitutions understood com-

paratively.  

II. CONSTITUTIONAL CHANGE 

While it is recognised that federations pose unique questions for consti-

tutional change, most of the discussion implicitly accepts, as its starting 

point, the proposition advanced more than a century ago by Albert Venn 

Dicey, that the most important function of a federal constitution is to set out 

the distribution of powers between the federal and state governments in a 

manner that cannot unilaterally be changed by either of those govern-

ments11. According to Dicey, to function effectively in this way a federal 

constitution must possess three important features: it must be « written », it 

must be « rigid », and it must be « supreme »12. Dicey derived this concept 

of constitutional rigidity from his colleague, James Bryce, who had influen-

tially argued that the most important distinction to be drawn between consti-

 
11 A.V. DICEY, Introduction to the Study of the Law of the Constitution, op. cit., p. 134-135. 

12 Ibid., p. 136-138. In fact, Dicey was not entirely clear about the identity of this third 

characteristic, but he proceeded to discuss the subordination of the federal and state legisla-

tures to the constitution, suggesting his thought was that the third consequence was the “su-

premacy” of the constitution.  
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tutions generally is whether they are rigid or flexible13. For Bryce, a consti-

tution is rigid if the authority by which it can be amended is different from 

the authority by which ordinary laws are enacted 14 . Like Dicey, Bryce 

thought that a federation requires the establishment of a rigid constitution, 

for otherwise the constituent states will not have any assurance that their 

rights will be preserved under the federation15. Dicey added that the specific 

sense in which a federal constitution must be rigid is that, at the least, nei-

ther level of government must be able alter the fundamental terms of the 

federal arrangement unilaterally16. Bryce and Dicey were aware that federa-

tions often use characteristically « federal » mechanisms for the amendment 

of the constitution in order to secure the necessary degree of rigidity, such 

as the involvement of the constituent states in the prescribed process of con-

stitutional amendment17. However, they did not consider such mechanisms 

to be essential, because there were examples of federations that relied on 

other mechanisms to secure rigidity, such as super-majorities or appeals to 

the people18.  

This mode of analysing federal constitutions has been very influential. 

Ronald Watts, for example, maintained that the existence of a supreme con-

stitution is a necessary prerequisite for the effective operation of a federa-

tion, and that this required that the constitution of a federation must not be 

amendable unilaterally by either level of government, for some element of 

rigidity is necessary to safeguard the rights of the constituent states19. Watts 

 
13 J. BRYCE, Studies in History and Jurisprudence, op. cit., p. 148-154. See A.V. DICEY, 

Introduction to the Study of the Law of the Constitution, op. cit., p. 119, n. 1. Bryce’s essay 

was first delivered as a public lecture in 1884: J. BRYCE, Studies in History and 

Jurisprudence, op. cit., p. 145 (n. 1). The first edition of Dicey’s book was published in 

1885.  

14 Ibid., p. 150-51. 

15 Ibid., p. 204. Bryce pointed out, however, that rigidity is not unique to federations. He 

thought there were at least three other reasons why a constitution might be rigid: to protect 

the rights of citizens, to avoid controversies over the terms of an existing system of gov-

ernment, and to establish a system of government for a newly-created political community: 

ibid., p. 200-205. 

16 A.V. DICEY, Introduction to the Study of the Law of the Constitution, op. cit., p. 137, 

p. 138-139. 

17  Ibid., p. 138 (n. 1), p. 139; J. BRYCE, Studies in History and Jurisprudence, op. cit., 

p. 211-212. 

18 Bryce was very explicit about this: ibid., p. 211-212, where he noted that in Australia, 

Mexico, Switzerland and the United States the constituent states were given, in some way 

or another, an essential role in constitutional amendment, whereas he claimed that this was 

not the case in Argentina and Brazil. However, Bryce did not discuss the question of pre-

cisely why Argentina and Brazil had adopted their particular amendment procedures. For, 

in fact, the Brazilian Constitution of 1891, art. 90, stipulated that it could only be amended 

with the approval of two-thirds of members of both the House of Deputies and the Senate, 

noting that each state was equally represented in the Senate. See A.V. DICEY, Introduction 

to the Study of the Law of the Constitution, op. cit., p. 138-139 (discussing the mechanisms 

prescribed in Germany and the United States), p. 156 (discussing Canada), p. 159 (discuss-

ing Switzerland).  

19 R.L. WATTS, Comparing Federal Systems, op. cit., p. 157, p. 161. 



Constituent Power and the Constituent States – N. Aroney 

 

 
10 

drew attention to the kinds of mechanisms typically used in federal constitu-

tions to secure the requisite rigidity, including provisions that in some way 

require the involvement of both orders of government for the amendment of 

the constitution, especially in relation to its most important or fundamental 

features20. However, Watts thought that the most important question was not 

the exact way in which particular federal constitutions provide for their own 

amendment, but rather the extent to which such constitutions are either rigid 

or flexible21. 

Kenneth Wheare similarly considered it was essential that if there was 

to be an amendment power in a federal constitution, that power could not be 

conferred exclusively on either the general or regional government, at least 

in relation to provisions of the constitution that regulate the respective pow-

ers of those governments22. Wheare observed that it might be practically 

wise to involve the general and regional governments, or their peoples, in 

the amendment process, as was the case in the United States, Switzerland 

and Australia, but he denied that this was a necessary requirement of feder-

alism as such23. The implications of his approach were made clear in his 

remarks about Canada, where the legal power to amend the British North 

America Act 1867 at the time rested exclusively with the British Parliament 

(noting that this power was exercised in conformity with the Statute of 

Westminster 1931, which provided that the Parliament would not legislate 

for Canada without its request and consent)24. Wheare argued that the very 

fact that no express power was given to either the federation or the provinc-

es to amend the constitution, but rather made them dependent on the British 

Parliament, took the logical requirements of federalism to their most « ex-

treme conclusion »25. The British Parliament, he observed, had amended the 

British North America Act several times, sometimes on the request of the 

federal and provincial governments, but often only on the request of the fed-

eral government. Wheare considered that this did not contravene the federal 

principle so long as the convention surrounding the amendment procedure 

did not develop to the point that the British Parliament was required to act 

as the « agent » of the Canadian federal government in doing so26.  

Although the question of constitutional rigidity is undoubtedly of pro-

found importance in federal systems, focussing on this question alone has a 

tendency to distract attention from deeper reflection on the exact reasons 

why different methods of constitutional change are adopted by particular 

federal systems. In any such analysis, the specific question that federalism 

raises concerns the precise relationship between the federation and its con-

 
20 Ibid., p. 162. 

21 Ibid., p. 163-5. 

22 K.C. WHEARE, Federal Government, op. cit., p. 57.  

23 Ibid., p. 57-59.  

24 Statute of Westminster 1931 (U.K.) s. 4.  

25 K.C. WHEARE, Federal Government, op. cit., p. 59.  

26 Ibid., p. 59-60. 
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stituent states. Studies that use generic categories (such as rigidity, formali-

ty, etc.) to analyse constitutional change fail to grapple with this latter ques-

tion. The dual character of federations—as simultaneously consisting of a 

federalised polity composed of constituent polities—requires a mode and 

method of analysis different to that which is usually applied to the study of 

constitutional change in unitary states. A federation is not only one state, it 

is also many states, and this complicating two-fold character of federations 

is deeply embedded in the processes by which federations are formed, the 

institutions through which they operate, and the mechanisms by which they 

change and evolve27. Federalism « interacts differently with the rest of the 

factors that influence constitutional change »28, and poses its own unique set 

of questions about how and why constitutional change can or should occur. 

For, the specific way that federal constitutions are made difficult to amend 

typically involves some formal recognition of the plurality of polities of 

which the federation is composed29. We cannot begin to understand the dy-

namics of constitutional change in federations without grappling with the 

problem of this relationship between the federalised polity and its compo-

nent polities.  

III. CONSTITUENT POWERS 

Constitutions that claim to be democratic frequently appeal to « the 

people » or « the nation » as the constitutive power on which the constitu-

tion is founded30. On the kind of analysis initiated by the Abbé Sieyès, a 

constitution derives its existence from an exercise of constituent power by 

the people of the nation. However, the constituent power of the people has 

to be institutionalised in order to give rise to a written constitution31. It has 

to be exercised through some kind of constitution-making process, and the 

particular process that is adopted will unavoidably constrain and shape the 

constitution that emerges. In federal systems, moreover, there is a plurality 

 
27 For a defence of this wider thesis, see N. ARONEY, « Formation, Representation and 

Amendment in Federal Constitutions », American Journal of Comparative Law 54, 2006. 

See also J. KINCAID & G.A. TARR, Constitutional origins, structure, and change in federal 

countries, op. cit.  

28 X. CONTIADES & A. FOTIADOU, Engineering Constitutional Change, op. cit., p. 427.  

29 J. KINCAID, « Comparative Observations », in J. KINCAID & G.A. TARR, Constitutional 

origins, structure, and change in federal countries, op. cit., p. 442-444. 

30 In this article, the terms “constituent” and “constitutive” are used in connection with the 

terms “power” and, on occasion, “authority”, to refer to « the things that a given people [or 

peoples] in a given time and place understand as competent to make a binding constitu-

tion » (R. Kay, « Constituent Authority », American Journal of Comparative Law 59, 1987, 

p. 716).  

31 « Constituent power must itself be reduced to the norm of the production of law; it must 

be incorporated into the established power. […] Eventually, a pale reproduction of constit-

uent power can be seen at work in referendums, regulatory activities, and so on, operating 

intermittently within well-defined limits and procedures » (A. NEGRI, Insurgencies, 

Constituent Power and the Modern State, Minneapolis, University of Minnesota Press, 

1999, para. 2.3). 
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of peoples that has to be reckoned with. In federations, therefore, the pro-

cess through which the constituent power is exercised is constrained and 

shaped by the emergence of two sets of peoples: the people of each compo-

nent state and the people of the federation as a whole. 

Constituent power is distinct from the constituted powers contained 

within a constitution. Amendment clauses appear within the texts of consti-

tutions and are therefore a kind of constituted power. However, amendment 

clauses offer a means by which constitutions can themselves be altered, 

which is virtually the exercise of a kind of constituent power32. And yet, 

many amendment clauses prescribe procedures that are different from those 

used when the constitution was created. When this is the case, do they 

thereby displace the constituent power, or somehow co-exist with it? Merely 

attending to the written text of a constitution alone will not answer this 

question conclusively, because the constituent power is the presupposition 

of the constitution, and not something contained within it33. And yet the text 

of the constitution is a product of the constituent power, and thus contains 

within itself suggestions as to its nature.  

This is complicated in federal systems by the question of polity and pol-

ities. Here, the fundamental question is whether the constituent authority 

that lies behind the federation is best conceived in unitary or plural terms, or 

somehow both. The preambles of many federal constitutions testify to the 

importance of this question, often by using language that expresses the 

mixed character of the federation. Compare, for example, the preambles of 

three very different federations, namely India, the United States and Ethio-

pia, which respectively begin with the following words: « We, the People of 

India », « We the People of the United States » and « We, the Nations, Na-

tionalities and Peoples of Ethiopia34 ». The use of the singular and the plural 

in these formulas is very deliberate. Each expresses a subtly different ac-

count of the constituent power on which the constitution was founded. It is 

true that the language does not specify the particular institutional processes 

that were used, and it is possible that is said in a preamble may not quite 

match reality35. However, a more detailed analysis can be undertaken of the 

institutional procedures that were actually used, and conclusions can be 

drawn about the exact way in which constituent power was institutionalised 

 
32 « Amending formulas may be perceived as replications of the constitutional moment 

when the pouvoir constituant was exercised, being attempted simulations of that primordi-

al, constitution-making function » (X. CONTIADES & A. FOTIADOU, Engineering 

Constitutional Change, op. cit., p. 430).  

33 See F. SCHAUER, « Amending the Presuppositions of a Constitution », in S. LEVINSON, 

Responding to Imperfection, op. cit.  

34  Indian Const. (1950), Preamble; United States Const. (1788), Preamble; Ethiopian 

Const. (1994), Preamble. 

35 For a critique of the Ethiopian Constitution, see T.M. VESTAL, « An Analysis of the New 

Constitution of Ethiopia and the Process of Its Adoption », Northeast African Studies 3, 

1996, who regards it as essentially a sham constitution that does not describe political reali-

ty.  
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in each case. The precise form in which this institutionalisation takes place 

is of utmost significance.  

The amending clauses of federations have to grapple with essentially the 

same problem of polity and polities. To take India, the United States and 

Ethiopia again as examples, it is evident that the amendment clause in each 

country points to a particular configuration of power, more or less reminis-

cent of the way in which the constituent power was institutionalised in the 

framing of the constitution. All three constitutions in some way and to some 

extent involve the constituent states in processes of constitutional amend-

ment, but the significance and degree of that involvement varies. In India, 

the main bulk of the constitution can be amended by two-thirds majorities of 

the two houses of the Parliament, and only particular articles of special im-

portance require the approval of at least half of the state legislatures36. In the 

United States, the entire constitution can be amended only when ratified by 

the legislatures or in conventions of three-fourths of the states, except that, 

in addition, no alteration to the suffrage of a state in the Senate can occur 

without that state’s consent37. In Ethiopia, the constitution can be amended 

only when approved by a two-thirds majority in a joint sitting of the two 

houses of the federal legislature and by two-thirds of the Councils of the 

member states, except that, in addition, the rights and freedoms protected by 

the constitution cannot be altered except with the approval of all state coun-

cils and a two-thirds majority in each of the two houses of the federal legis-

lature38. Moreover, the Ethiopian Constitution affirms the right of every Na-

tion, Nationality and People to secede from the federation39. This is in stark 

contrast to the Indian Constitution, which grants the Union Parliament pow-

er to create new states by amalgamating or dividing the territories of exist-

ing states and to alter the territories of the states generally, and which af-

firms the right of the federal government to intervene in the affairs of the 

states in cases of emergency40. The U.S. Constitution falls somewhere be-

tween: it is silent on secession, but the attempted secession of the southern 

states during the civil war was repulsed by the Union, and the Supreme 

Court subsequently held that the Constitution had established « an inde-

structible Union composed of indestructible States41 ». On the face of these 

provisions, the Indian constitution offers the least opportunity for state-input 

into constitutional amendments, the American offers substantially more op-

portunity, and the Ethiopian constitution offers the most. In India, it seems, 

the very identity and existence of the states is subject to the authority of the 

Union; while in the United States both the Union and the States are deemed 

 
36 Indian Const. (1950), Art. 368(2). It is also significant that the Indian states are repre-

sented in the Council of States not equally, but roughly in proportion to population: Art. 80, 

Fourth Schedule.  

37 United States Const. (1788), Art. V. 

38 Ethiopian Const. (1994), Art. 105.  

39 Ethiopian Const. (1994), Art. 105.  

40 Indian Const., art. 3 and Pt. XVIII. 

41 Texas v. White 74 U.S. 700, 725 (1869). 
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indestructible; while in Ethiopia, the territorial bounds of the Union itself 

can be altered by unilateral withdrawal of a state. These differences corre-

late in general terms with the way in which the constituent power is de-

scribed in the preambles of each of these constitutions.  

This apparent correlation between constituent power and amendment 

clauses gives rise to a wider question. To what extent does the unity or plu-

rality of the constituent power shape the amendment procedure adopted in a 

constitution? As the examples of India, the United States and Ethiopia sug-

gest, federal constitutions can be the result of very different conceptions of 

constituent power. For one of the commonplaces in the literature is that fed-

erations can be formed, not only through aggregation of formerly separate 

and independent states, but also through devolution of powers of self-

government to nascent political communities within a formerly unitary state. 

To what extent, it may further be asked, does the aggregative or devolution-

ary origin of a federation influence its amendment clauses? If each federal 

system is unique in the way that its constituent power is conceived and insti-

tutionalised, what influence does the exact location of constituent power 

have on the processes for constitutional alteration in each constitution? If 

the configuration of the constituent authority lying behind a federal system 

is not simply unitary, but also fundamentally plural, there is good reason to 

expect that this will shape not only the mechanisms by which a federal con-

stitution was brought into being, but also the mechanisms by which it can be 

changed in the future. 

IV. FORMATIVE PROCESSES 

Federal systems can be established through constitutive processes that 

are aggregative or devolutionary42 . A plurality of relatively independent 

states may agree to form themselves into an aggregative federation, or a uni-

tary state may find it necessary or convenient to federalise itself by devolv-

ing independent powers of governance upon a plurality of component poli-

ties. However, the line between aggregation and devolution is not always 

clear: a recognisably federal system may come into being through processes 

intermediate between these two possibilities43. In addition, a state external 

to the federation, such as an imperial power or an occupying military force, 

may coerce, guide or facilitate the formation of a political system that is 

federal in structure. As such, the formation of a federal system may be more 

 
42 See R. L. WATTS, Comparing Federal Systems, op. cit., ch. 3; A. STEPAN, « Toward a 

New Comparative Politics of Federalism, (Multi)Nationalism, and Democracy: Beyond 

Rikerian Federalism », in A. STEPAN, Arguing Comparative Politics, New York, Oxford 

University Press, 2001. 

43  R. L. WATTS, Comparing Federal Systems, op. cit., p. 65. See, further, N. ARONEY, 

« Types of Federalism », in R. GROTE e. a. (dir.), Max Planck Encyclopedia of 

Comparative Constitutional Law, Oxford, Oxford University Press, forthcoming 2017; 

R. A. MACDONALD, « Kaleidoscopic Federalism », in J.-F. GAUDREAULT-DESBIENS & 

F. GÉLINAS (dir.), The States and Moods of Federalism: Governance, Identity and 

Methodology, Cowansville, Y. Blais, 2005. 
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or less shaped by factors that are either endogenous or exogenous to the fed-

eration. The exact location or locations of effective constitutive power in 

any particular federal system will therefore be a function of the extent to 

which the federation is exogenous or endogenous, as well as aggregative or 

devolutionary, in its political origins and constitutional presuppositions. 

This is significant. As Alfred Stepan has observed, federations formed 

through processes that are either aggregative, devolutionary or coercive dis-

play a « completely different historical and political logic »44.  

When a federation comes into being through processes that are predom-

inantly aggregative, the constituent authority on which the constitution is 

founded is by its nature relatively plural: it is distributed, more or less equal-

ly, among the constituent states. In the most absolute or pure cases of aggre-

gation the constituent states will be acknowledged to possess the kind of 

sovereign equality attributed to independent nation-states in contemporary 

international law45. A union of such states will be predicated upon the exer-

cise of this independent sovereignty expressed in the agreement of each 

state to its membership in the proposed federal arrangement. On the other 

hand, when a federation comes into being through predominantly devolu-

tionary processes, sovereignty is concentrated within the original unitary 

state. In the most absolute cases of devolution, the decision to federate is 

taken by the relevant institutions of the parent state to devolve self-

governing power to a plurality of nascent political communities within its 

territorial borders. The devolution of power is therefore made through pro-

cesses prescribed by the constitution of the parent state and the initiative and 

cooperation of the governing institutions of the parent state is usually re-

quired.  

However, pure or absolute cases of aggregation and devolution are rare. 

On closer examination, it becomes clear that the formative processes by 

which most federal systems have come into being lie somewhere between 

these two ideal types. Thus, on one hand, even the federal system of Swit-

zerland, although built up by the successive addition of new cantons over 

the long course of its history, is not quite a case of pure aggregation, not 

least because the modernising constitution of 1848 was adopted by only a 

majority of the cantons, breaking with the rule of unanimity that had existed 

under the federative pact of 181546. Similarly, the formation of the United 

States Constitution broke with the rule of unanimity established by the Arti-

cles of Confederation by requiring ratification to occur in a minimum of 

nine of the thirteen states; and yet, the Constitution, like the Articles of Con-

federation, only bound those states that ratified it, and was therefore aggre-

 
44 A. STEPAN, Arguing Comparative Politics, op. cit., p. 320.  

45 Charter of the United Nations (1945), art. 2(1); Vienna Convention on the Law of Trea-

ties (1969), Preamble and art. 6. For this reason, international organisations are the most 

typical cases of “pure” aggregation.  

46 Swiss Const. (1848), Transitionary Provisions, art. 2; Preamble and Resolution of the 

Federal Diet, September 12 1848; J.-F. AUBERT, Traité de Droit Constitutionnel Suisse, 

Neuchâtel, Éditions Ides et calendes,1967, p. 30-32. 
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gative in that respect47. Likewise, on the other hand, devolution does not 

normally occur unless nascent political communities within the parent state 

agitate for measures of local self-government and degrees of constitutional 

self-determination. Even in the United Kingdom, for example, where devo-

lution was established and has become progressively deeper through the en-

actment of statutes by the British Parliament, all of this would not have oc-

curred if there had not been effective agitation for it, in particular by Scot-

tish nationalists, often with claims that, notwithstanding the doctrine of par-

liamentary sovereignty, political sovereignty was vested in the Scottish peo-

ple. Similar observations can be made about other devolutionary federal sys-

tems, such as Belgium and Spain, where pressures from « below » led to 

concessions from « above »48.  

Whether a federal system is predominantly aggregative or devolution-

ary, if the constitutive procedures are democratic, the crucial decision to 

federate will involve appropriately representative or participatory decision-

making processes within the constituent polity or polities. To the extent that 

legislatures, assemblies, conventions or referendums are involved, the deci-

sion-making principle within the relevant body will therefore usually be one 

of majority-rule. However, it is in the nature of aggregative federations that, 

while the decision to federate made within each constituent state may be 

made by majority vote, as regards the relationship between the constituent 

states, the foundational decision-making rule is the consent of every state 

that agrees to join the federation. Unanimity among the component states is 

thus a crucial indicator and measure of the aggregative character of a federal 

system. Constitutive decisions taken by less than the agreement of all of the 

states indicates, by comparison, a federative process that is relatively less 

aggregative; and the closer the constitutive decision-making principle is to 

majority-rule, the closer the system is to being devolutionary. However, so 

long as constitutive decisions are taken by each of the constituent states as 

such—even if by a simple majority of those states—the location of constitu-

tive authority is not yet entirely unitary and the logic of the federative pro-

cess is not yet fully devolutionary. This is because a unitary state, if demo-

cratic, makes decisions with the support of representatives of a majority of 

its citizens, not a majority of its states.  

 
47 Articles of Confederation, arts. II, III, XIII; United States Constitution, art. VII; R. KAY, 

« The Illegality of the Constitution », Constitutional Commentary 4, 1987. This is not to 

deny that in the realpolitik of federation-making particular states may be pressured into 

agreeing to federate for various political, social, economic or military reasons. I am grateful 

to Rick Hills for this observation. Thus, once the required minimum of nine of the thirteen 

states were known to have ratified the proposed constitution, the options for the remaining 

states were limited, as the events in the ratifying convention in New York especially 

demonstrate: see P. MAIER, Ratification: The People Debate the Constitution, 1787-1788, 

New York, Simon & Schuster, 2010, chs. 11-13. 

48 C. COLINO, « Constitutional Change without Constitutional Reform: Spanish Federalism 

and the Revision of Catalonia’s Statute of Autonomy », Publius: The Journal of 

Federalism 39, 2009; K. DESCHOUWER, « Kingdom of Belgium », in J. KINCAID & 

G. A. TARR, Constitutional origins, structure, and change in federal countries, op. cit.  
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These propositions can be illustrated by further examples. The European 

Union, for instance, despite its pursuit of an « ever closer union among the 

peoples of Europe49 », continues to rest on a series of international treaties 

established strictly upon the international law principle of the sovereign 

equality of the member states50. Article 1 of the Treaty on European Union 

thus declares: « [b]y this treaty, the HIGH CONTRACTING PARTIES establish 

among themselves a EUROPEAN UNION…51 ». By contrast, the Spanish Con-

stitution, despite its far-reaching federalisation, explicitly derives its authori-

ty from « the Spanish nation », proclaims the « sovereignty » of the « Span-

ish people », and asserts the « indissoluble unity of the Spanish nation »52. 

On the other hand, the Australian Constitution, although enacted into law by 

the British Parliament, was drafted by delegates of the constituent colonies 

and approved by referendums held in each of the constituent colonies. The 

Preamble to the Australian Constitution accordingly recites the 

« agree[ment] » of « the people » of each of the constituent colonies to be 

united in an « indissoluble federal commonwealth under Crown » and « un-

der the Constitution »53. And, to take yet another example, despite the su-

pervisory role of the Allied forces, the German Basic Law was promulgated 

by a Parliamentary Council consisting of representatives of the participating 

German Länder and came into force only after it was ratified by their re-

spective parliaments54. The Basic Law declares that « [a]ll state authority is 

derived from the people » and that the « Federal Republic of Germany is a 

democratic and social federal state »55.  

In these ways, the texts of federal constitutions, especially their pream-

bles, articulate prevailing conceptions of the constitutive authority on which 

the federation is founded, even if the language of a preamble may some-

times conceal as much as it discloses about the formative processes that led 

to the adoption of the constitution56. The United States Constitution, with its 

 
49 Consolidated Version of the Treaty on European Union (2008), Preamble.  

50  This is notwithstanding the “constitutional transformation” of Europe described in 

J. WEILER, « The Transformation of Europe », Yale Law Journal 100, 1991. See, e.g., 

T. HARTLEY, « The Constitutional Foundations of the European Union », Law Quarterly 

Review 117, 2001; B. DE WITTE, « Direct Effect, Supremacy, and the Nature of the Legal 

Order », in P. CRAIG & G. DE BÚRCA (dir.), The Evolution of EU Law, Oxford, Oxford 

University Press, 1999, p. 44; N. ARONEY, « Federal Constitutionalism/European 

Constitutionalism in Comparative Perspective », in G.-J. LEENKNEGT (dir.), Getuigend 

Staatsrecht: Liber Amicorum A. K. Koekkoek, Nijmegen, Wolf Legal Publishers, 2005. 

51 Consolidated Version of the Treaty on European Union (2008), art. 1.   

52 Spanish Const. (1978), Preamble, ss. 1(2) and 2. 

53 Australian Const. (1900), Preamble.  

54 In fact, only the Free State of Bavaria refused to ratify the Basic Law. For more detail, 

see P.H. MERKL, The Origin of the West German Republic, New York, Oxford University 

Press, 1963 and D.P. CURRIE, The Constitution of the Federal Republic of Germany, Chi-

cago, University of Chicago Press, 1994. 

55 German Basic Law (1949) art. 20. 

56 As F. SCHAUER, « Amending the Presuppositions of a Constitution », op. cit., has argued, 

constitutional law exists at two levels: at the level of the text and its interpretation, and at 
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language of « We the People of the United States », embodies something of 

this equivocation in its famous reference to « the People » in the singular 

but the « United States » in the plural57.  

V. FEDERATIVE TRANSFORMATIONS 

There is reason to expect that the institutional decision-making process-

es through which a federal constitution comes into being will have an im-

pact on the processes adopted for its amendment. This is in part because 

prevailing normative perspectives that exist at the founding not only shape 

conceptions of the constituent authority lying at the foundation of the consti-

tution but are also likely to have a profound influence on a constitution’s in-

stitutional design58. It is also due in part to the fact that those who hold insti-

tutional power at the founding are likely to use that power to ensure that 

they will continue to exercise power under the new dispensation. A kind of 

path-dependency thus often seems to be at work, operating at both an insti-

tutional and normative level59. This does not mean that constitutions cannot 

be transformative, but transformative constitutions are only likely to come 

into being if a cultural or political transformation has already occurred, or is 

in the process of occurring, and is somehow embedded into the constitutive 

process itself. In this way, constitutions can certainly give effect to transi-

tions from autocratic or military rule to democracy, for example, as occurred 

in South Africa60. But the formative conditions have to be right.  

The formation of a federal constitution involves a particular kind of 

transformation: either the aggregation of a plurality of relatively independ-

ent states into a more unified constitutional relationship, or the disaggrega-

tion of a unitary state into a relatively more plural constitutional arrange-

ment. Because federative processes involve shifts in the balance between 

unity and plurality of polity and polities, the most important measure of that 

shift concerns the relative balance of powers of the constituent polities and 

the federal polity. This balance of powers is multi-layered, involving the 

scope and operation of the ordinary legislative, executive and judicial pow-

ers of the two sets of governing institutions, as well as the constitutional 

provisions regulating the power to alter or revise the constitution. Accord-

                                                                                                                            

the level of the set of presuppositions according to which a constitutional document is ac-

corded constitutional status. Accordingly, the Preamble to a constitution may not necessary 

articulate the presuppositions that actually support it in fact.  

57 U.S. Const. (1788), Preamble. Notably, it was at one time common in America for plural 

pronouns and verbs to be used, i.e., “these United States” or “the United States are”: 

J. FISKE, Civil Government in the United States, Considered With Some Reference to its 

Origins, Boston, Houghton, Mifflin and Company, 1890, p. 234.  

58 See, e.g., J. BROSCHEK, « Federalism and Political Change: Germany and Canada in 

Historical-Institutionalist Perspective », Canadian Journal of Political Science 43, 2010.  

59 For an analysis of different types and mechanisms of path dependency, see S.E. PAGE, 

« Path Dependence », Quarterly Journal of Political Science 1, 2006.  

60  H. CORDER, « The Republic of South Africa », in D. OLIVER & C. FUSARO, How 

Constitutions Change, op. cit.  
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ingly, the array of powers that are conferred upon or retained by a federal 

polity and its constituent polities varies significantly from federation to fed-

eration, as does the design and composition of the executive, legislative and 

judicial institutions in which these powers are vested61. However, there is 

often a structural relationship between these two aspects of « self-rule » and 

« shared rule »62. The balance of power between polity and polities is af-

fected by a trade-off between the distribution of powers between the federal 

polity and the constituent polities and the extent to which the constituent 

polities have an effective voice in the decisions of the federal polity. In 

Germany, for example, the balance of power between the Federal Republic 

and the constituent Länder is shaped by the competences conferred respec-

tively upon the federal and Länder parliaments and the power exercised by 

the Länder governments in the federal Bundesrat, so that the negotiation of a 

shift in one of these parameters must often be met by a corresponding shift 

in the other63.  

A similar balance of power exists in the relationship between constitu-

ent power and amendment clauses in a federal constitution, except that what 

is at stake is not the enactment of ordinary legislation, but changes to the 

constitution itself. As such, amendment clauses in federal constitutions are 

an especially informative indication of the transitional character of a federa-

tive process. The more closely an amendment clause reproduces the constit-

uent authority on which the constitution is founded, the less significant is 

the transformation, whereas the more an amendment clause departs from the 

formative process, the greater the transformation. For example, so long as 

changes to the founding treaties of the European Union must be made unan-

imously by the member-states, there remains a real sense in which the 

member states continue to be « masters of the treaties »64, whereas the in-

troduction of an amendment procedure that does not require unanimous 

member-state consent involves a significant change in the configuration of 

constitutive power65. Likewise, in America, one of the most important dif-

 
61  For more detail, see C. SAUNDERS & K. LE ROY, Legislative, executive, and judicial 

governance in federal countries, Montreal, Queen’s University Press, 2006.  

62 Daniel Elazar called the continuing capacity of the states to govern themselves “self-rule” 

and their participation in the governance of the federation as a whole “shared rule”: 

D.J. ELAZAR, Exploring federalism, Tuscaloosa, University of Alabama Press, 1987, p. 12. 

63 A. GUNLICKS, « Reforming German Federalism », in G. APPLEBY e. a. (dir.), The Future 

of Australian Federalism: International and Comparative Perspectives, Cambridge, 

Cambridge University Press, 2010. A similar balance is evident in the institutional design 

of the European Union: K. LENAERTS, « Constitutionalism and the Many Faces of 

Federalism », American Journal of Comparative Law 38, 1990; R. SCHÜTZE, From Dual To 

Cooperative Federalism: The Changing Structure Of European Law, New York, Oxford 

University Press, (2009).  

64 As the German Constitutional Court has put it: Manfred Brunner v. European Union 

Treaty [1994] 1 Common Market Law Rep. 57, 91, para. [55].  

65  See Treaty on European Union, art. 48, 1992; B. DE WITTE, « Rules of Change in 

International Law: How Special is the European Community? », Netherlands Yearbook of 

International Law 25, 1994; K. LANAERTS & P. VAN NUFFEL, European Union Law, Lon-

don, Sweet & Maxwell, 3rd ed., ch. 5, 2011. Note, however, the capacity of any Member 
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ferences between the Articles of Confederation (1781) and the United States 

Constitution (1788) was that under the former the constituent states had in-

sisted that changes to the terms of the confederation would need to be ap-

proved unanimously, whereas under the latter changes to the terms of union 

could be approved by a majority, albeit a special majority, of the state legis-

latures or conventions held in each of the states66. A similar shift from una-

nimity to qualified majority rule occurred in Switzerland when the Federal 

Pact (1815) was replaced by the Federal Constitution (1848), and in Austral-

ia when the Federal Council of Australia Act (1885) was replaced by the 

Commonwealth of Australia Constitution Act (1900).  

As such, the transformative pattern that characterises the formation of 

an aggregative federal system is a movement from plurality to a degree of 

unity expressed in a shift from unanimity among the constituent states to-

wards a form of majority-rule within the federal-state as a whole, but in a 

manner that preserves a self-governing and participatory role for the con-

stituent states in some form or other. On the other hand, the transformative 

pattern that characterises a devolutionary federal system is a movement 

from unity to a degree of plurality expressed in a shift from majority-rule 

within the original unitary-state towards a degree of unanimity of decision-

making within the federalised state, and yet in a manner that preserves the 

governing authority of the institutions of the originally unitary state. For ex-

ample, the system of devolution in the United Kingdom has involved not 

only the establishment of self-governing legislative and executive institu-

tions in Scotland, Wales and Northern Ireland, but also the development of 

the constitutional convention that changes to the parliamentary statutes es-

tablishing those institutions shall not be altered by the British Parliament 

without the consent of the devolved governments and legislatures67. As a 

consequence, although the Parliament retains the power, as a matter of law, 

to amend or repeal the statutes of devolution as it thinks fit, it is constrained 

in practice by the recognised convention that it will not do so without the 

consent of the devolved community68. Something similarly remarkable has 

occurred in Spain, where the Autonomous Communities first secured their 

rights to self-government by exercising newly-conferred quasi-constitutive 

powers to draft their own statutes of autonomy for approval by the central 

government, and have exercised an ongoing capacity under the constitution 

to secure additional measures of autonomy through amendments to their 

                                                                                                                            

State to withdraw from the European Union “in accordance with its own constitutional re-

quirements”: Treaty on European Union, art. 50. 

66 Articles of Confederation, Art. XIII; U.S. Constitution, Art. V. 

67 P. BOWERS, The Sewel Convention, House of Commons Library, SN/PC/2084, 2005. 

68  In the aftermath of the Scottish Independence referendum, the British Parliament 

acknowledged that the Scottish Parliament and Government are « permanent part[s] of the 

United Kingdom’s constitutional arrangements » and the Parliament will « not normally 

legislate with regard to devolved matters without the consent of the Scottish Parliament » 

(Scotland Act 2016 (U.K.), s. 2, inserting a new sub-section (8) into the Scotland Act 1998 

(U.K.), s. 28). See N. ARONEY, « Devolutionary Federalism Within a Westminster-derived 

Context », in N. WALKER, A. MCHARG & T. MULLEN (dir.), Constitution and Political 

Implications of the Scottish Referendum, Oxford, Oxford University Press, 2016. 



Jus Politicum 17 – 2017-1  Thinking about Federalism(s) 

 

 
21 

statutes of autonomy in a similar manner. As a consequence, although for-

mal amendments to the national constitution still need to be approved by 

special majorities of the Spanish Parliament and, in many cases, a national 

referendum, substantial federalisation of the system has occurred upon the 

initiative of the Autonomous Communities with the consent of the central 

government69.  

While the common element in the formation of all federal constitutions 

is a federative transformation involving shifts in the constitutional configu-

ration of power between the federalised polity and its component polities, 

the matter is complicated in cases where a federation is formed out of colo-

nies that are, or once were, subjected to the overriding authority of an impe-

rial power. In these cases, careful attention needs to be given to two sets of 

relationships: those between the states and the federation, and those between 

the states, the federation and the imperial power. If a federation of a group 

of former colonies comes into being after the colonies secure their inde-

pendence from the imperial power, then the constituent power effectively 

underlying the federal constitution will be local to the federation and its 

constituent states. The American and Indian federations are examples. How-

ever, if a group of colonies are federated while still lawfully subject to the 

authority of an imperial power, then the constituent power will, as a matter 

of strict law, be located at the imperial rather than colonial level. In such 

cases, a genuinely functioning federation can be formed, but the powers and 

functions exercised by the federal and state orders of government, including 

the negotiation of the terms on which the federation will occur, and any 

power to amend the constitution, will involve the exercise of constituted 

powers, not constitutive ones. The self-governing powers exercised by both 

orders of government under the federation will, in a sense, be powers de-

volved from the imperial power. Nonetheless, it is at the same time very 

possible that the federating colonies may exercise very substantial measures 

of self-determination in the formation of the federation. If the constituent 

colonies have been granted powers of local self-government, their elected 

political leaders may take a leading role in negotiating an agreement upon 

which the colonies wish to federate; the proposal may be submitted to the 

people of the colonies for their approval; and the colonists may insist that 

the agreed terms be given full effect by the imperial parliament. Canada and 

Australia are, to varying degrees, examples of this complex interweaving of 

imperial, federal and state (or provincial) elements in the formation of a fed-

eral constitution.  

In such cases, whether the federation is formed before or after inde-

pendence, the terms on which independence is secured tend to have a signif-

icant influence on the way in which constitutive power is configured as be-

 
69 C. COLINO, « Constitutional Change without Constitutional Reform: Spanish Federalism 

and the Revision of Catalonia’s Statute of Autonomy », op. cit. On recent decisions of the 

Spanish Constitutional Court limiting the significance of these developments, see 

E. CASANAS ADAM « The Constitutional Court of Spain: From System Balancer to Polariz-

ing Centralist », in N. ARONEY & J. KINCAID (dir.), Courts in Federal Countries: Federal-

ists or Unitarists?, Toronto, University of Toronto Press, forthcoming 2017. 
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tween the federalised state and its constituent states. For example, although 

some have argued that the American states secured their independence from 

Britain as an already-formed union70, this is difficult to square with the 

terms of the Articles of Confederation, under which each state expressly re-

tained « its sovereignty, freedom, and independence »71, noting that the Ar-

ticles had to be ratified separately by each State before they were regarded 

as binding upon them72. The continuing sovereignty of the states was pre-

supposed, in turn, by the manner in which the Constitution was negotiated 

by delegates of the states at the Philadelphia Convention in 1787 and rati-

fied by each of the states over the next two years73. It was recognised that 

the Constitution needed to be acceptable to each of the states, and an im-

portant part of the bargain was the role guaranteed to the legislatures of the 

states, or conventions held in each of the states, in the prescribed processes 

for amendment of the Constitution74. On the other hand, the terms on which 

independence were secured in India reflected the British tendency to admin-

ister the country as a single territory, albeit one divided into numerous ad-

ministrative provinces, alongside hundreds of princely states which, from a 

British point of view, although internally autonomous, were considered sub-

ject to the suzerainty of the British Crown75. While the autocratic and cen-

tralised nature of British rule in India was somewhat moderated by a succes-

sion of Government of India Acts, passed in 1909, 1919 and 1935, the gov-

ernment did not cease to be essentially unitary76. Correspondingly, although 

Indian activists, particularly through the Indian National Congress, called 

for independence, they did so with a view to establishing an all-India con-

stituent assembly to enable the Indian people « as a whole » to assert and 

exercise their inherent right to constitutional self-determination77. The Indi-

an Independence Act 1947 (UK), by which the British Parliament eventually 

 
70 M. FARRAND, The Records of the Federal Convention of 1787, Vol. I, New Haven, Yale 

University Press, 1911, p. 324 (James Wilson). 

71 Articles of Confederation and Perpetual Union between the states of New Hampshire, 

Massachusetts-bay Rhode Island and Providence Plantations, Connecticut, New York, New 

Jersey, Pennsylvania, Delaware, Maryland, Virginia, North Carolina, South Carolina and 

Georgia (approved by the Second Continental Congress in 1777, ratified in 1781), art II.  

72 M. JENSEN, The Articles of Confederation: an interpretation of the social-constitutional 

history of the American Revolution, 1774-1781, Madison, University of Wisconsin Press, 

1966, chs. 8-9. 

73 P. MAIER, Ratification, op. cit. 

74 U.S. Constitution, Art. V. 

75 S.V.D. CHAR, « Introduction », in S.V.D. CHAR, Readings in the Constitutional History 

of India 1757-1947, Delhi, Oxford, 1983, p. lxvii-lxx. See Interpretation Act 1889 (U.K.) 

s. 18(4) and (5). 

76 West Bengal v. India, A.I.R. 1963 SC 1241; 1964 S.C.R. (1), 371, 393. 

77 « The Congress stands for a genuine democratic State in India where political power has 

been transferred to the people, as a whole, and the Government is under their effective con-

trol. Such a State can only come into existence through. a Constituent Assembly having the 

power to determine finally the constitution of the country. » (cited in India, Constituent As-

sembly Debates (New Delhi, 1951), Monday 9 December 1946 (Dr. Sachchidananda Sin-

ha)).  
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agreed to Indian independence, relinquished suzerainty over the princely 

states, partitioned British India into two independent dominions of India and 

Pakistan, brought to an end the unilateral authority of the British Parliament 

to legislate for India and Pakistan, and conferred authority upon separate 

Constituent Assemblies in India and Pakistan to establish new constitutions 

for the two dominions78. Succeeding, in a very real sense, to the concentrat-

ed powers of governance formerly exercised by the British authorities, but 

now acting in the name of the Indian people, the Constituent Assembly em-

barked on the challenging task of drafting a new constitution for India. Its 

claim to act in the name of the people, although contestable79, was support-

ed to the extent that its members had been chosen by the provincial legisla-

tive assemblies or nominated by the princely states, each roughly in propor-

tion to its population80. From the outset, the Assembly described its objec-

tives as being the establishment of India as an « Independent Sovereign Re-

public » which derived its « power and authority » from « the people »81. It 

proceeded to draft and ratify a constitution which, although federal, reflect-

ed its unitary origins in numerous ways, including, as noted earlier, the pro-

cedures for its amendment82.  

Similar observations can be made about Canada and Australia. While in 

both countries the federation was brought into being as a matter of law by a 

statute enacted by the British Parliament at Westminster, the formation of 

the two federations was an initiative of the self-governing colonies in each 

country. What especially distinguished the two countries was that the Aus-

tralian colonists were relatively more insistent on their independent right to 

make their own constitution. The Australians accordingly sought, and the 

British granted, a local power of constitutional amendment from the very 

beginning83. The Australian federation was also premised on the constitu-

tional equality of the constituent states. This presupposition of equality re-

sulted in the construction of a highly symmetrical federation, in which the 

powers and rights of the states in virtually all respects were preserved equal-

ly under the constitution, including their continuing powers84, their rights to 

representation in the federal senate85, and their role in the amendment of the 

 
78 Indian Independence Act 1947 (U.K.) ss. 1, 6, 7, 8. 

79  For a discussion, see S. SEN, The Constitution of India: Popular Sovereignty and 

Democratic Transformations, Delhi, Oxford University Press, 2011, p. 31-40. 

80 This was in accordance with the British Cabinet Plan devised by the Secretary of State 

for India, Lord Pethick-Lawrence as part of suitable scheme of transition that would be fair 

to all parties. S. V. D. CHAR, Readings in the Constitutional History of India 1757-1947, 

op. cit., p. lxxviii, p. 683-691.  

81 India, Constituent Assembly Debates (13 December 1946; 22 January 1947), “Objectives 

Resolutions 1 & 4”. 

82 Indian Const. art. 368. 

83 Australian Const. s. 128. 

84 Australian Const. ss. 106-107. 

85 Australian Const. s. 7. Note, however, the special provisions relating to the state of 

Queensland in s. 7.  
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constitution86. This latter capacity included not only a power to make formal 

changes to the constitution, but also to exercise the powers of the British 

Parliament as they applied to Australia87. This meant that, when the Austral-

ian Constitution was finally patriated in 1986, the Australian federal and 

state parliaments were able to play an essential legislative role alongside 

that of the British Parliament. While one version of the Australia Act 1986 

was enacted by the British Parliament upon the request and consent of the 

Australian federal government, a second version was enacted by the Aus-

tralian Commonwealth Parliament upon the request and consent of the Aus-

tralian States88.  

The Canadians, by contrast, were less insistent than the Australians. 

They did not call for, and the British authorities did not grant, a local power 

to amend the federal constitution89. Canadians would therefore have to peti-

tion the Imperial Parliament to make changes to the constitution until it was 

patriated in 1982, at which time the British Parliament abdicated its capacity 

to legislate for Canada and a local power of constitutional amendment was 

conferred90. Moreover, although the Canadian Constitution was the result of 

a negotiated agreement between elected representatives of the constituent 

colonies, it was not premised on their constitutional equality. Each colony 

had a full say in the negotiations, and each was allowed the same basic set 

of provincial powers91, but the maritime colonies of Nova Scotia and New 

Brunswick were granted less notional representation in the federal senate92, 

and when the provinces of Manitoba, British Columbia, Prince Edward Is-

land, Alberta, Saskatchewan and Newfoundland were later added to the fed-

eration, their rights to representation in the senate were not treated equally 

either93. Consistent with this approach, when a local power of amendment 

was finally secured in Canada, the role accorded to the provinces in the 

amendment of the constitution was again not strictly equal. The general pro-

cedure for constitutional amendment gives more weight to the provinces 

that have larger populations. Among other things, it requires supporting res-

olutions in the legislative assemblies of at least two-thirds of the provinces 

 
86 Australian Const. s. 128. 

87 Australian Const. s. 51(xxxviii).  

88 Australia Acts 1986 (U.K.) and (Aust.).  

89 P. RUSSELL, Constitutional Odyssey: Can Canadians become a Sovereign People?, Buf-

falo, University of Toronto Press, 3rd ed., 2004, p. 26-27. 

90 Constitution Act 1982 (Can.) Pt. V. Although the legal power to alter the British North 

America Act 1867 (U.K.) rested with the British Parliament, the Statute of Westminster 

1931 (U.K.) s. 4 stipulated that the Parliament would not legislate for Canada without its 

consent, and by the early 1980s a convention was found to have developed that the Parlia-

ment would not exercise this power except with the request and consent of the federal and a 

substantial majority of the provincial legislatures: Reference re: Amendment of the Consti-

tution of Canada (Patriation Reference) [1981] 1 S.C.R. 753, 874-910.  

91 British North America Act 1867 (U.K.) s. 92. 

92 British North America Act 1867 (U.K.) s. 22. 

93 Constitution Act 1982 (Can.) s. 22.  
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that have, in the aggregate, at least fifty per cent of the population of all the 

provinces94. This, however, is subject to the important qualification that any 

proposed amendment that derogates from the legislative powers, proprietary 

rights or other rights or privileges of the legislature or government of a 

province will not have effect in a province the legislative assembly of which 

has expressed its dissent thereto by resolution supported by a majority of its 

members prior to the issue of the proclamation95. In addition, amendments 

concerning particular matters of intrinsic interest to all of the provinces re-

quire the support of the Senate, the House of Commons and the legislative 

assembly of every province96. Despite the protection these procedures gave 

to the provinces, they remained unacceptable in some quarters, especially in 

Quebec. In response, the Dominion Parliament enacted a law that prevents a 

Minister of the Crown from proposing a constitutional amendment without 

first obtaining the consent of each of Ontario, Quebec, British Columbia, 

two or more of the Atlantic provinces and two or more of the Prairie prov-

inces97. 

VI. MULTI-LAYERED CONFIGURATIONS OF POWER 

The configuration of power within a federal system is typically ex-

pressed in a multi-layered fashion, beginning with the constitutive authority 

on which the constitution is based, extending to the amending power by 

which the constitution can be altered, and including the distribution of ordi-

nary powers of legislation, administration and adjudication between the fed-

eralised polity and its component polities. The constitutional balance of 

power between polity and polities at any particular point in time is a func-

tion of the composition of the institutions that exercise such powers, the de-

cision-making rules they are required to follow when exercising those pow-

ers, and the scope or extent of the powers themselves. Every time constitu-

tional power is exercised, a particular aspect of the federal balance is affect-

ed, sometimes with relatively specific and limited significance, sometimes 

with more general and systemic significance, depending on the effect of its 

exercise on the powers of the other institutions within the constitutional sys-

tem.  

These last observations can be made more precise by conceiving the 

conceptual space as a kind of matrix defined along one axis by the distinc-

tion between constitutive authority, amending power and the ordinary con-

stituted powers of legislation, administration and adjudication, and defined 

along the other axis by the distinction between institutional composition, 

decision-making rules, and field of competence. There is generally more 

 
94 Constitution Act 1982 (Can.) s. 38(1).  

95 Constitution Act 1982 (Can.) s. 38(2), (3). 

96 Constitution Act 1982 (Can.) s. 41. These matters include, among other things, the right 

of each province to a number of members in the House of Commons not less than the num-

ber of senators to which the province is entitled to be represented. 

97 An Act Respecting Constitutional Amendments (SC 1996, c 1).  
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flexibility in a federal system as regards the operation of the ordinary consti-

tuted powers of legislation, administration and adjudication than there is in 

relation to the amending power and especially the constitutive authority up-

on which the whole constitution rests. Moreover, constitutional change 

tends to occur more easily and frequently in relation to the competences of 

the institutions than in relation to their composition and decision-making 

rules. As a consequence of these general tendencies, the greatest flexibility 

tends to be located in the bottom right-hand corner of the matrix, whereas 

the greatest stability tends to be located in the top left-hand corner.  

 

Figure 1: Constitutional change in federal systems 
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Constitutive authority is generally the most stable element of a constitu-

tional system. The way in which constituent authority operated in the for-

mation of a constitutional system is a matter of historical fact, which does 

not change, even if prevailing interpretations of the evidence may possibly 

change. Moreover, the legitimacy of the entire constitutional order depends 

on how the constitutive authority underlying the constitutional order is con-

ceived, which also contributes to its stability. A change in the locus or na-

ture of the constituent authority is nothing less than a constitutional revolu-

tion. The amendment clauses of written constitutions are also relatively sta-

ble, largely due to their association with the constitutive fundamentals of the 

constitution. Amendment clauses stipulate the rules by which the text of the 

constitution can lawfully and legitimately be changed. Changes to the rules 

of change within a constitutional system are profound events. By contrast, 

changes in the distribution of legislative, executive and judicial power are 

relatively more frequent, although their frequency varies from one constitu-

tional system to another.  

Thus, in all of the cases considered in this article, the amendment power 

has changed only very infrequently, and the likelihood of change seems to 

be related to the extent to which the foundations of the federal system are 

aggregative or devolutionary. For example, the amendment clause of the 

U.S. Constitution, which requires a significant level of state consent, has 
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never been altered. The amendment clause of the Australian Constitution, 

which similarly requires significant State consent, has been amended only 

once, to enable citizens of the two mainland federal territories to vote in ref-

erendums to amend the Constitution98. In Canada, a very major change oc-

curred when the power to amend the Constitution was transferred from Brit-

ain to Canada. However, the constitutionally-prescribed methods introduced 

at that time, which also require significant provincial consent, have not been 

altered since. In the United Kingdom, the doctrine of parliamentary sover-

eignty means that constitutive authority, amendment power and ordinary 

legislative power are exercised by the same institution, the Parliament at 

Westminster. This has remained fundamentally the case at least since the 

Act of Union 1800, and is traceable to the Revolution of 1688. As a conse-

quence, the substance of the British constitution is highly flexible, except 

for the principle of parliamentary sovereignty itself. The procedures of the 

Parliament have been changed fundamentally on two occasions by the Par-

liament Acts 1911 and 1949, which limit the capacity of the House of Lords 

to delay bills and enable them to be passed without its consent. The entire 

system of devolution in the United Kingdom accordingly still depends on 

statutes enacted by the British Parliament, although convention requires the 

consent of the devolved legislatures for the enactment of changes to consti-

tutional arrangements affecting them. But even subject to this stricture, the 

devolution statutes have already been amended on numerous occasions99. In 

India, which has the most flexible of all the written constitutions considered 

in this article, not only have a very large number of changes been made to 

the Constitution without any need for the consent of the states, but the 

amending clause has itself been altered twice, while the constitutionality of 

these alterations has also been subject to judicial scrutiny, with one set of 

changes being found contrary to the basic structure doctrine. The protections 

given to the states under the Indian amendment clause are not as extensive 

as those in the United States, Australia or Canada, and many constitutional 

changes have been made to the federal balance of power as a result. All of 

this reflects the relatively more unitary configuration of constitutive authori-

ty in India. 

It is also important to consider the composition, decision-making rules 

and competences of the political institutions established by federal constitu-

tions. The constitutions considered in this article tend to entrench the com-

positional features of their federal institutions more deeply than the compe-

tences exercised by those institutions, and the depth of such entrenchment 

once again appears to be influenced by the extent to which the federal sys-

tem is aggregative or devolutionary. Thus, in the United States and Australia 

the composition of the federal legislature, and especially the representation 

of the constituent states in at least one of the houses of the legislature, is not 

 
98 Constitution Alteration (Referendums) [Act] 1977 (Aust.). 

99 Consider also s. 30(2) of the Scotland Act 1998 (U.K.), which enables Schedules 4 and 5 

of the Act to be amended by Order in Council. Schedules 4 and 5 determine the distribution 

of competences between the U.K. and Scotland. Orders in Council have been used on many 

occasions to reallocate these competences.  
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only constitutionally entrenched, but receives special protection in the form 

of the requirement that the affected states, or the people of those states, must 

approve of any proposed change100. In such countries, changes can be made 

to the distribution of legislative powers and other aspects of the federal sys-

tem by ordinary constitutional amendment, but not changes to the represen-

tation of the states in the Senate. Although the Canadian Constitution now 

offers some protection for the representation of the provinces in the House 

of Commons vis-à-vis their representation in the Senate, the representation 

of the Canadian provinces in the Senate is not as strongly protected as in the 

United States and Australia. In India, certain federal features of the Consti-

tution are more deeply entrenched than other aspects, including the repre-

sentation of the states in the Parliament and the distribution of legislative 

powers between the Union and the states. But the depth of this entrenchment 

is less far-reaching, as changes to these particular features can still be made 

if ratified by one half of the State legislatures. In form at least, these specific 

aspects of the Indian Constitution only receive as much protection as the en-

tire text of the Australian Constitution. In this way, the nature and scope of 

constitutional entrenchment in India seems to reflect its unitary origins and 

devolutionary character, and the basic structure doctrine, although still con-

troversial, becomes more comprehensible when understood in this context. 

Indeed, the tendency of federal constitutions to protect the composition of 

their federal institutions more than the competences of those institutions 

corresponds interestingly with the fact that the Indian basic structure doc-

trine is especially concerned to protect various structural features of the 

Constitution, such as federalism and democracy, and not the distribution of 

competences between the Union and states. In the United Kingdom, similar-

ly, the most recent round of constitutional reforms focus on the proposition 

that the Scottish institutions of government ought to be recognised as per-

manent parts of the British constitution, while the distribution of powers be-

tween the British and Scottish Parliaments is treated as a matter for read-

justment from time to time, either by Act of Parliament or Order in Council. 

V. CONCLUSIONS 

The federal (or federal-like) systems considered in this article illustrate 

how the configuration of constitutive power at the founding of a constitution 

influences its text and structure. The pattern in which constitutive power is 

configured tends to be replicated, in modulated form, in the distribution of 

powers, representative institutions and amendment clauses of the resulting 

constitutional arrangement. Federal constitutions are usually rigid in order 

to ensure that the terms of the federal compact cannot be altered unilaterally 

by either the federation or the constituent states. But rigidity is only one part 

of the equation. Federations also display characteristically federal ways of 

securing that rigidity. Typically, this involves some formal recognition of 

the plurality of polities of which the federation is composed. Federal consti-

tutions thus involve a kind of plurality-in-unity which simultaneously rec-

 
100 U.S. Const. art. V; Australian Const. s. 128, para. 5. 



Jus Politicum 17 – 2017-1  Thinking about Federalism(s) 

 

 
29 

ognises the plurality of states of which the federation is composed as well as 

the unity into which those states are combined.  

All federal constitutions are in an important sense transformational. 

They either involve the transformation of a plurality of states into a federa-

tion or the transformation of a unitary state into a federalised state consist-

ing of component polities. However, the extent of the federalising transfor-

mation can, in each case, vary. The more closely the procedures prescribed 

by an amendment clause replicate the constituent power on which a consti-

tution is founded, the less significant is the transformation, while the more 

an amendment clause departs from the formative process, the greater the 

transformation. However, here it is important bear in mind the distinction 

between federations that begin as unitary states and become federalised and 

federations that begin as a plurality of independent states which agree to 

federate. An aggregative federal constitution, premised on the independence 

of the constituent states, will be more or less transformative depending on 

the extent to which the states retain or else relinquish control over the 

amendment of the federal constitution. A devolutionary federal constitution, 

premised on the sovereignty of the original unitary state, will be more or 

less transformative depending on the extent to which control over the 

amendment of the constitution is retained by the parent state or else relin-

quished to the newly-created component polities. In both cases, there is a 

movement, more or less extensive, in the direction of a kind of plurality-in-

unity or unity-in-plurality, but the starting point is different.  

The difference in starting point is significant because it shapes the way 

in which constituent power is configured at the time that a federation comes 

into being. In the most pure cases of aggregation, the constituent states are 

acknowledged to possess a kind of sovereign equality. When every potential 

member state is treated as a constitutive equal any federation of those states 

will be founded on the unanimous consent of them all. In such cases, more-

over, the constituent polities are in a position to insist upon being treated as 

equals within the federation, and tend to do so, especially in relation to those 

matters they regard as most vital to their interests. However, because federal 

constitutions are transformative, it is possible that the constituent polities 

may agree to form a federation in which they are not treated as equals in all 

respects. On the other hand, where a federation is devolutionary, this tends 

to be reflected in amendment clauses that allow the legislative institutions of 

the original unitary state to retain an essential role in constitutional amend-

ment, even if at the same time an important or essential role is also given to 

the newly-established component polities. However, in devolutionary sys-

tems, the equality of the component polities is not necessarily a presupposi-

tion of the federating process and so the status and powers conferred upon 

the component polities may often be asymmetrical rather than symmetrical. 

Similar analyses apply to federal systems that emerge out of territories 

under the imperial or military control of a state external to the federation. 

Once again, the exact configuration of the constituent power at the estab-

lishment of the federal system is of crucial importance, the major difference 

being that there are three political orders to be considered: the imperial poli-

ty, the federal polity and the component polities. In such cases, the federat-
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ing process may be more or less aggregative or devolutionary as regards the 

relationship between all three political orders of government.  

While each constitutional system has its own particular constitutive log-

ic and evolving balance of polity and polities, there seem to be certain gen-

eral patterns of constitutional ordering evident in each of the cases consid-

ered in this article. The formative character of each federal system, whether 

aggregative or devolutionary, contributes to the development of assumptions 

that underlie constitutional reasoning in each country, as contested as that 

reasoning so often is. For example, no matter how much the principle of 

federalism may have come to be recognised and applied in the interpretation 

of the Indian Constitution, the Supreme Court appears to remain wedded to 

the proposition that the Constitution derives its authority from a constitutive 

act of the people of India, conceived in fundamentally unitary terms, and 

uses this idea in its decisions to very practical effect. Likewise, no matter 

how centralised judicial interpretation of the American and Australian Con-

stitutions may have become, the courts in both countries continue to con-

ceive of their respective systems as constitutively federal in ways and to an 

extent that simply cannot obtain in countries like India and the United 

Kingdom. The basic settings of the constitutional systems of these countries 

are fundamentally different. It would take a constitutional revolution in the 

fullest sense of the word to change this.  

Placing federal constitutions into comparative perspective offers a per-

spective from which the relative plausibility of particular interpretations of 

each constitution can be assessed. This is one of the very important things 

that comparative inquiry can do, especially when pursued in a manner that 

Sujit Choudhry has called « dialogical »101. Rather than depend solely upon 

debatable theses about normative universality or convergence among consti-

tutional systems102, comparative analysis can be directed to highlighting dif-

ferences, as well as similarities, and to tracing the systemic effects of these 

points of difference and similarity in each constitution. By taking account of 

what Cheryl Saunders has called the « multiple layers of meaning » that 

may potentially be discerned in constitutional systems103, comparative con-

stitutional law can engender « a keener awareness of the particular », and 

help « to expose the factual and normative assumptions underlying … [a 

particular] constitutional order », thus opening for « discussion and contes-

tation those characteristics which had remained invisible to domestic 

eyes »104.  

 
101 S. CHOUDHRY, « Globalisation in Search of Justification: Toward a Theory of Compara-

tive Constitutional Interpretation », Indiana Law Journal 74, 1999. 

102J. GOLDSWORTHY, « Questioning the migration of constitutional ideas: Rights, constitu-

tionalism and the limits of convergence », in S. CHOUDHRY (dir.), The Migration of Consti-

tutional Ideas, Cambridge, Cambridge University Press, 2006. 

103 C. SAUNDERS, « The Use and Misuse of Comparative Constitutional Law », Indiana 

Journal of Global Legal Studies 13, 2006, p. 52. 

104 S. CHOUDHRY, « Migration as a New Metaphor in Comparative Constitutional Law », in 

S. CHOUDHRY, The Migration of Constitutional Ideas, op. cit., p. 22-23.  
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The alternatively imperial, aggregative and devolutionary foundations 

of a federal or quasi-federal system have enduring and very significant im-

plications for the distribution of powers, institutional design and amendment 

procedures adopted thereunder. Comparative constitutional law has lacked 

an explanatory theory of the formation and amendment of federal constitu-

tions which grapples sufficiently with the characteristic issue that arises in 

federal systems, namely the relationship between the federated polity and 

the constituent polities105. Explanatory theories, in the context of constitu-

tional law, offer accounts of the textual content of constitutions (or the doc-

trinal content of judicial decisions) that aim to render them rationally intelli-

gible106. However, one of the prime difficulties encountered by attempts to 

formulate explanatory theories in the field of comparative federalism con-

cerns the context-dependent nature of the negotiated compromises that ordi-

narily accompany the formation of a federal constitution. Because federal 

bargains are a function of the unique conditions of each country, compari-

son between countries is especially difficult and general explanatory theo-

ries of federalism seem elusive. However, if close attention is given to the 

way in which effective constitutive authority is configured at the critical 

moments when a constitution is brought into being and undergoes funda-

mental change it is possible to identify certain systemic consequences for 

the textual and structural features of the constitution, including its formal 

amendment procedures. This is because the exact way in which constitutive 

authority is configured operates as a kind of presupposition in constitutional 

reasoning, as well as a locus of effective political power, which tends to 

have a systemic effect on the way in which constituted power is distributed 

within the resulting federal system. By approaching the question in this way, 

the uniquely context-dependent nature of the bargains that underlie the for-

mation of federal constitutions can be assimilated into a theory that offers a 

generalised explanation of the formation and amendment of federal constitu-

tions understood comparatively. 
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